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1. POSITION TODAY 
 
1.1 INTRODUCTION 
 
The purpose of this paper is to investigate the essential elements of sport management in Australia in 
the 1990's.  The essential purpose is to view these elements from a legal perspective. 
 
In the past 12 months there has been at least three conferences in the sports law area.1
 
 
The majority of this paper has been allocated to the area of legal liability, especially the legal 
relationships evolving between the player and his co-participant, the player and his club, the player and 
his coach, and the duties and liabilities of the coach and the club. 
 
The area of insurance will also be discussed as it is a vital element in protecting the players, coaches 
and clubs in the event of any litigation.  A well publicised case was that of Rogers v Bugden where the 
plaintiff Steven Rogers, who was a first grade rugby league football player for Cronulla, suffered a 
broken jaw and sued his co-participant Mark Bugden and Bugden's employer Canterbury/Bankstown 
District Rugby League Football Club.  It was held that there was a contract of employment and 
Canterbury/Bankstown was found to be vicariously liable and was ordered to pay Rogers the sum of 
$68,154.00.  The legal actions in tort and negligence are increasing.  Sports managers will need to 
investigate thoroughly the protection available for their clients. 
 
The first paragraph of the preamble to the International Olympic Charter Against Doping in Sport 
provides: 
 
 "...the use of doping agents in sport is both unhealthy and contrary to the ethics of sport 
and... it is necessary to protect the physical and spiritual health of athletes, the values of 
fair play and of completion, the integrity and unity of sport and the rights of those who 
take part in it at whatever level...."2
 
 
It will be a further objective of this paper to put forward a practical insight into the legal issues 
concerning drug testing in Australia today.  In recent times Australian athletes have been banned for 
returning positive results after undergoing testing for the use of performance enhancing drugs.  A 
                                                     
1   (a) International Athletic Foundation, International Symposium on Sport and Law, Monte Carlo, Monaco, 
31st Jan - 2nd Feb, 1991. 
 
  (b) "Sport and Law" Villars, Switzerland 20th - 25th January, 1991. 
 
 (c) "Law of Professional Team Sports", ANZSLA inc. The University of Melbourne Law School, 17th - 19th 
May, 1991 Melbourne Australia. 
2  The International Olympic Committee Charter Against Doping in Sport - page 1. 
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recent example is the Martin Vinnicombe case.  Martin was initially banned for two years from 
performing as an international cyclist, but after successfully appealing this decision through the courts, 
the ban was lifted by a mediator. 
 
Finally, the paper shall investigate the needs of a cost efficient tribunal that can be established to hear 
disputes in sport and resolve those disputes quickly and efficiently allowing the athletes or 
administrators to do what they do best. 
 
The type of sporting disputes which can arise and how they can be resolved are objectives of this 
paper, which will be discussed under the mediator system involving the alternate dispute resolution 
process. 
 
Sports managers will need to keep aware of the legal liabilities facing their clients as they go about 
their sporting life.  This includes club administrators who also manage sport participants and sport 
organisations. 
 
It is these problems of legal liabilities, the relationships evolving and the spread of performance 
enhancing drugs in sport that will be the theme of this paper.  The responsibilities brought out by that 
growth are laid solely at the feet of the government and sports administrators to resolve any problems 
that arise in these areas as quickly and as cost efficiently as possible. 
 
2. LEGAL LIABILITY 
 
2.1 THE GROWTH OF SPORT INJURY LITIGATION 
 
In 1984, CCH Australia Limited commenced publication of the Australian Tort Reporter. 
 
There has been a growing concern, especially since the financial crashes in the late 1980's, of society 
requiring more accountability of any injuries to the person.  Society wants everybody, every institution 
and every government department to be more accountable so that the average person feels that each 
and everyone is dealt with equitably.  This attitude has fallen across to the injured athlete or the rugby 
league player who is knocked to the ground illegally behind play is not just left on the ground to fend 
for himself.  Today he has the ability and the avenue to seek redress for any damages he suffers. 
 
Sporting organisations are better equipped and better administered today and only the ignorant sport 
organisations do not carry adequate insurance.  Injured athletes who do have a claim in negligence or 
tort, can shift their economic losses onto another party who is equally liable as they are equally able to 
remunerate for the athlete's loss. 
 
In the words of a sports commentator Gearty, 
 P.O.N.C. Working Paper No.38 - QUT 
 
 3 
 
 "....negligent sportsman should be dropped, not sued.  The careful player is a bore - and 
rarely wins..."3
 
 
This simplistic remark pays little regard to the plight of the injured sportsperson however, until twenty 
years ago, Gearty's comment was typical of judicial opinion.  The New South Wales Court of Appeal 
in Rootes v Shelton4
 
 reflected entrenched tendencies in English and American Law in saying; 
 "...Where players participate voluntarily in some sporting activity, the reality of the 
situation is that they do so with the expectation that they may well receive injuries arising 
from an unintentional breach of its rules on the part of other participants.  I think that such 
players would take the field without any thought that the law would take cognizance of 
such injuries...  The participants do not recognise that there can be any cautious act on one 
of their co-participants who is an unintentional infringer of the rules."5
 
 
On appeal, in Rootes v Shelton, the High Court gave due consideration to the question whether there is 
a duty owed by a competitor to his co-participant and, if so, what relevance, if any, do the rules of the 
game have in relation to such a duty. 
 
In Rootes, the respondent was the driver of a motor boat towing three water skiers who were executing 
manoeuvres known as "cross-overs".  The appellant was the middle skier who proceeded to the outside 
and whilst blinded by the spray being generated collided with a stationary boat and was severely 
injured.  It was admitted the driver had seen the boat and the appellant's allegations of negligence were 
that the respondent failed to warn the appellant of the boat's presence and the respondent drove too 
close to the stationary boat.  The High Court restored the jury's verdict in favour of the appellant.  
Chief Justice Barwick stated that 
 
 "...by engaging in a sport or pastime, the participants may be held to have accepted risks 
which are inherent in that sport or pastime, the tribunal of fact can make its own 
assessment of what the accepted risks are but this does not eliminate all duty of care of the 
one participant to the other.  Whether or not such a duty arises and if it does, its content 
must necessarily depend on each case upon its circumstances.  In this connection, the rules 
of the sport or game may constitute one of those circumstances, but in my opinion they are 
neither definitive of the existence or the extent of the duty, nor does their breach of non-
observance necessarily constitute a breach of any duty found to exist..."6
                                                     
3  Gearty, "Tort-Liability for Injuries Incurred During Sports and Pastimes" (1985) 44CAM L.J. - page 371. 
 
4  Rootes v Shelton (1966) 2 NSWR 784. 
5  Ibid at 68. 
6  Rootes v Shelton (1967) 116 CLR 383 at 385. 
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According to the Chief Justice, with whom Justice McTiernan agreed, an inherent risk in the sport of 
water skiing would be a submerged obstruction or an unobservable obstruction however, driving 
dangerously to a stationary boat was not such an inherent risk nor was the defence of volente non fit 
injuria made out.  The defence of voluntary assumption of risk is no longer referred to in judicial 
preference for the attributable doctrine of contributory negligence.  Chief Justice Barwick's approach 
considers the issue of risk taking in sport as part of the duty question in the three elements of 
negligence of duty - breach - damage.  Should the issue of risk taking in sport be part of the duty 
question in the three elements of negligence or should it be adopted in the breach stage of negligence 
as was done by Justice Kitto in Rootes v Shelton?  This academic debate has been resolved by the most 
recent decision in this area in Johnston v Fraser.7
 
 
In Johnston v Fraser, the New South Wales Court of Appeal was confronted with an appeal from the 
trial judge's decision that the appellant was negligent in the way he controlled his horse, Taksen, in the 
running of the Wyone Cup.  The facts are quite straight forward.  According to the trial judge's 
findings, the appellant caused his horse to cross dangerously close in front of the two horses 
immediately inside of him which compacted the horses further inside, causing the respondent to fall 
and suffer personal injury.  Accordingly, the trial judge held that a reasonable man in the appellant's 
position would have foreseen the risk of injury to the horses and their riders and that he was guilty of 
failing to take reasonable care for the respondent's safety.  Furthermore, although not a necessary 
requirement, the trial judge held that the appellant's action was reckless. 
 
This latter finding of recklessness was the ground of the appellant's appeal.  The New South Wales 
Court of Appeal reviewed the decisions in this area and considered whether the test for negligence in 
the sporting liability arena should be to hold the competitor liable either where he is acting recklessly 
or for any injury caused by an error of judgment that a reasonable competitor in the sporting world 
would not have made.  The appellant argued the former should apply but the New South Wales Court 
of Appeal adopted the latter approach.  Justice Priestley's opinion was that the latter test is more in 
accordance with the general principles of the law of negligence.  Therefore according to the Full Court 
of the New South Wales Court of Appeal the trial judge's test of that of the reasonable man riding as a 
licensed jockey in a horse race is correct and the Court rejected any formulation which involves an 
ingredient of recklessness or attempting to cause harm.  The High Court refused special leave to appeal 
and Chief Justice Mason stated that the High Court was of the opinion that the decision in the Court of 
Appeal did not justify special leave.  The High Court therefore has given implied consent to the test as 
proposed by the New South Wales Court of Appeal. 
 
What follows from this view of the New South Wales Court of Appeal is that in sport, competitors 
will owe a general duty of care to play that particular sport in which they compete and act as any 
                                                     
7  Johnston v Fraxer (1990) Australian Torts Rep 81-056. 
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reasonable man would given the similar circumstances and further that he should be seen to play 
within the rules of that particular sport. 
 
This approach is not without its critics.  Some commentators suggest that the tort of battery would be a 
more appropriate tort.  This is especially the case in the factor of the line between contact and non-
contact sports is a very difficult one to delineate.  Hayden Opie, a Melbourne University sports law 
lecturer, puts forward the proposition that how can a participant expect from another, to exercise 
reasonable care for the opponent's safety on the playing field when he is doing his very best to try to 
induce that opponent to make as many errors of judgment as possible.8
 
 
2.1.1 Deliberately Inflicted Sporting Injuries 
 
Courts have frequently, both in criminal and civil actions, dealt with alleged assaults in a sporting 
context.  There have been a number of prosecutions for assaults constituted by violent foul play.  A 
rugby player in R v Billinghurst9 who punched his opponent causing a fractured jaw was convicted of 
inflicting grievous bodily harm; In R v Johnson,10 a Rugby player was convicted of inflicting grievous 
bodily arm with intent in respect of an ear bite after a tackle; In R v Lloyd,11 a Rugby player who 
kicked an opponent on the ground causing a broken cheek bone was given an eighteen months jail 
sentence.  The first prosecution for a sporting injury appears to be R v Bradshaw12 where Bradshaw 
jumped in the air in a soccer match and struck another player in the stomach and ruptured his 
intestines.  It was held irrespective of the rules of the sport, a player will be guilty of manslaughter if 
the player intends to cause serious injury or death.  Bradshaw went to jail for manslaughter.  A more 
recent case was R v Heke13
 
 where a rugby league player, Kevin Sharkey, died after a head high tackle 
during a sub-district match in Brisbane in 1990.  Heke was accused of man slaughter and criminal 
negligence.  The medical evidence from experts was called to show that in the past, Sharkey had been 
treated for a brain haemorrhage and could not be declared as being in normal health at the time of the 
head high tackle.  After ten hours of deliberation the jury acquitted Heke.  The Queensland Supreme 
Court judge commented that the law applies to what goes on in football fields as it applies to 
everywhere else in the community. 
The jury was told to decide whether there was recklessness involving grave moral guilt.  If Heke 
                                                     
8  Opie Case Note Condon v Basi (1986) 15 Melbourne University Law Reports 756 citing Fleming, The Law of Torts 1983 
Sixth Edition - page 168-76. 
9  R v Billinghurst (1978) CRIM.L.R. - page 553. 
10  R v Johnson (1986) 8 CR.APP.R. 
11  R v Lloyd (1988) The Times, 8th September 1988. 
12  R v Bradshaw (1878) 14COX.C.C. - page 83. 
13  R v Heke (1991) Queensland Law Reports - page 10. 
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showed a callous disregard for life of Sharkey, in doing what he did, then he was guilty. 
 
In overseas developments, in February 1991, a 26 year old Fijian rugby union player was remanded in 
custody on a charge of murder arising from the death of a 21 year old opponent in a local 7's 
tournament.  The police allege a punch was thrown in the scrum.  In Oslo, a French alpine racer has 
been charged with manslaughter' in March 1991 following the death of a woman in Norway in 1990.  
The woman died of injuries suffered when the racer crashed into her on the slopes in an alpine skiing 
accident. 
 
Civilly, perpetrators of violent foul play outside the rules of the game have been held liable in trespass 
to their injured opponents.  Trespass to the person (battery) is clearly another legal avenue to seek 
redress for sporting injuries where the injury is a consequence of direct interference with the plaintiff's 
person by the defendant, to which the plaintiff has not consented.  The onus is then on the defendant to 
prove that the force was not applied intentionally or negligently, which the defendant was able to 
prove in Hilton v Wallace.14
 
   Wallace, the defendant, was accused of placing his finger into the 
plaintiff's eye intentionally or negligently causing the loss of sight of Hilton's eye.  Justice Kelly of the 
Queensland Supreme Court, sitting in his civil jurisdiction, found that the defendant, Wallace, had not 
applied force intentionally or negligently and the plaintiff failed in his claim. 
2.2 LIABILITY OF PARTICIPANTS 
 
The civil wrongs most likely to be committed in the context of sport are assault and negligence.  
Breach of a statutory duty may also be relevant, for instance, a fire safety regulation may be breached 
with a fire ensuing with probable injury to spectators.  This statutory duty is owed by the club that 
manages the ground and the directors of that club will also owe a duty to anyone who enters into the 
ground, be they spectators or participants.  These duties are introduced into legislation on grounds of 
public policy that spectators and participants who enter upon sporting arenas should believe that the 
stadium is safe.  This may have been the case in the large soccer stadium fire in England a couple of 
years ago.  Breach of statutory duty is a complex area of law and because it is not in the main stream of 
this paper, I will put it to one side. 
 
The fact that a participant is or is not in breach of the rules of a particular sport at the moment when 
the contact or damage is made will not determine the issue of legal liability.  This view has been 
endorsed by the High Court in Rootes v Shelton and Fraser v Johnston.  Notwithstanding this strict 
legal position, the observance or non-observance of the rules can have an important practical role as a 
reference point for defining lawful contacts. 
 
                                                     
14  Hilton v Wallace (1989) Australian Torts Rep. 8-231.  The writer of this paper was an articled clerk employed by Robert 
Bax & Associates, Solicitors, who were the instructing Solicitors for Hilton, the Plaintiff. 
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An intentional contact and deliberate breach of a safety rule is a battery.  If it is proved beyond 
reasonable doubt, conviction for criminal assault will be more appropriate.  A punch thrown behind 
play or away from ball is clearly of this kind.  More difficult cases arise closer to the playing action.  
Late tackles and round arm blows to the victim's head are notoriously difficult to judge.  If the court is 
convinced on the balance of probability that the contact is intentional and in deliberate breach of the 
safety rule, it will likely impose civil liability for the battery.  It has often been argued in this county 
that because foul play is a possibility, or even to be expected, in many contact sports, especially the 
various football codes in Australia, that continued participation carries with it consent to such foul 
play.  Players are entitled to expect that the game will be played and officiated in accordance with the 
rules.  That is why rules exist.  While the player consents to playing within the rules and 
acknowledging the possibility or probability of being contacted with some force of his opposition 
player, the player does not consent to being contacted outside the rules of the game.  The most 
important case in this field of law is McNamara v Duncan15
 
.  Here, the victim was successful in an 
action for assault.  He obtained damages for head injuries sustained in a game of Australian Rules 
Football.  The victim had possession of a ball and kicked it away.  The defendant continued to run 
towards the victim and struck the victim's head with a sharp blow using his elbow.  The judge found 
that the blow was intentional and a deliberate breach of the rules of the game.  He held that the 
plaintiff could not be said to have consented to receiving a blow contrary to the rules of the game even 
though it may be known such acts may and probably will occur.  In the circumstances, his honour 
awarded the plaintiff $6,000.00 for damages for trespass to the person. 
In Sibley v Milutinovic,16
 
 the Plaintiff executed a sliding tackle during a friendly game of soccer on the 
defendant who was about to score a goal.  The incident occurred in a soccer training game where no 
referee was present.  There were two incidents, the first of which involved the plaintiff executing a 
sliding tackle from behind on the defendant who was about to score the goal. 
The defendant abused the plaintiff and told him to watch out.  The plaintiff then executed another 
similar tackle and the defendant got up and punched the plaintiff in the face, fracturing his jaw.  The 
plaintiff brought an action for two assaults and the defendant brought a cross action claiming that he 
received a kick to the right ankle constituting assault.  Consent was raised by each of the parties as a 
defence.  Chief Justice Miles found each party liable to the other in assault.  He further held that the 
onus of proving consent was on the party who alleged it and that the plaintiff had failed to establish 
that his behaviour was within the rules of the game.  In the end, his Honour awarded the plaintiff 
damages slightly in excess of $8,000.00. 
 
This line of authority was culminated in the highly publicised case of Rogers v Bugden.17
                                                     
15  McNamara v Duncan (1971) 26A.L.R. - page 584. 
   Steven 
16  Sibley v Milutinovic (1990) Australian Torts Rep. 81-013. 
17  Rogers v Bugden December 1990 Unreported NSW Supreme Court. 
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Rogers, the plaintiff, was a champion rugby league player who represented Australia.  He was in the 
twilight of his career.  Whilst playing in a game for his Cronulla club side, he sustained a fractured jaw 
as a result of a head high tackle by Mark Bugden, the hooker for the opposing Canterbury Bankstown 
side.  The injury effectively sidelined Rogers for the rest of the season and thwarted his ambition to be 
the first player to make four kangaroo tours to England.  Rogers sued Bugden alleging assault and 
negligence.  He also joined Canterbury Bankstown Club as a defendant and the decision is important 
in respect of the finding by his Honour of vicarious liability, which is a topic I shall discuss under the 
heading liability of sporting clubs. 
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Although this case did attract wide publicity, it really is nothing more than application of well 
established principles.  Certainly, it is not a landmark decision, but it was a verdict for the plaintiff and 
inevitable one at that. 
 
2.2.1 Negligence 
 
I do not propose to discuss to any great extent the law of negligence, but I do think it prudent to 
mention the following: 
  
The starting point for negligence is, of course, the famous speech of Lord Atkin in Donohue v 
Stevenson,18
 
 where his Lordship propounded his neighbourhood principle in these terms: 
 "...you must take reasonable care to avoid acts and omissions which you can reasonably 
foresee would be likely to injure...persons who are so closely and directly affected by your 
act that you ought reasonably to have them in contemplation when you directing your 
mind to the acts or omissions which are called in question..." 
 
In Anns v Merton London Borrough Council,19
 
 Lord Willberfore stated a more modern and 
expounded formulation of the principle in these terms: 
 "...the position has now been reached that in order to establish where the duty of care rises 
in a particular situation, it is not necessary to bring the facts of that situation within those 
previous situations in which a duty of care has been held to exist.  Rather the question has 
to be approached in two stages.  First, one has to ask whether, as between the alleged 
wrongdoer and the person who has suffered damage, there is a sufficient relationship or 
proximity or neighbourhood such that in the reasonable contemplation of the former, 
carelessness on his part may be likely to cause damage to the latter in which case a prima 
facie duty of care arises.  Secondly, if the first question is answered affirmatively, it is 
necessary to consider whether there are any considerations which ought to negative, or to 
reduce or limit the scope of the duty or the class of the person to whom it is owed or the 
damages to which a breach of it may give rise...examples of this are Hedley Bryne's case 
where the class of potential plaintiffs were reduced to those shown to have relied upon the 
correctness of the statements made..." 
 
In Australia, the judgment of Justice Mason, as he then was, in Wyong Shire Council v Shirt at page 47 
represents the law as to what is meant by the term "reasonably foreseeable".  There his Honour said the 
following: 
                                                     
18  Donohue v Stevenson (1932) A.C. 562 at 580. 
19  Anns v Merton London Burrough Council (1978) A.C. 728 at 751 and 752. 
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 "...a risk of injury which is quite unlikely to occur may nevertheless be plainly foreseeable. 
 Consequently, when we speak of a risk of injury as being foreseeable, we are not making 
any statement as to the probability or improbability of its occurrence.  So that we are 
implicitly asserting that the risk is not one that is far fetched for fanciful...In deciding 
whether there has been a breach of the duty of care, the tribunal of fact must first ask itself 
whether a reasonable man in the defendant's position would have foreseen that his conduct 
involved a risk of injury to the plaintiff or to a class of persons including the plaintiff.  If 
the answer be in the affirmative, it is then for the tribunal of fact to determine what a 
reasonable man would do by way of response to the risk.  The perception of the reasonable 
man's response calls for the consideration of its occurrence.  Along with the expense, 
difficulty and inconvenience of taking alleviating action and any other conflicting 
responsibilities which the defendant may have.  It is only when these matters are balanced 
out that the response to be ascribed to the reasonable man can be placed in the defendant's 
position..."20
 
 
To these general statements of principle, must be added a further mater which, at least, represents the 
law in Australia.  Since the decision of the High Court of Australia Safeway Stores Pty Ltd v 
Zaluzuna,21
 
 it seems established that there is one general duty of care rather than different duties 
dependent upon the categorisation of the conduct concerned.  The approach taken in the joint 
judgment of Mason CJ, Wilson, Dean and Dawson JJ is consistent with the approach of Lord 
Wilberfore's in Ann's case. 
In order to determine whether there has been a breach of duty of care, the court looks at what a 
reasonable man would have done in the given situation.  In the words of the majority in Australian 
Safeway Stores; 
 
 "...the measure of the discharge of the duty is what a reasonable man would, in the 
circumstances, do by way of response to the foreseeable risk..."22
 
 
Applying these general principles to the sporting arena is not necessarily a straightforward task.  It is a 
task however, which has been undertaken because the High Court has indicated that the common law 
concepts of negligence apply in the sporting arena.  This was expounded in Rootes v Shelton.23
 
 
                                                     
20  Wyong Shire Council v Shirt (1980) 146 C.L.R. - page 40 at 44. 
21  Australian Safeway Stores v Zaluzuna (1987) 162 C.L.R. - page 479 at 488. 
22  Ibid at 488. 
23  Op. cit. (No. 6). 
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Plainly, sportsmen will not be liable for any careless act which causes injury to a participant.  This, of 
course, is the notion, that a participant in sport accepts or impliedly consents to the risk of injury 
caused by some acts of a fellow participant. 
 
It is illuminating to see how courts in various jurisdictions have sought to deal with the liability of the 
sport participants for unintentional inflicted injuries. 
 
2.2.2 American Position 
 
The general position in the United States is, I believe, accurately summarised by Schubert and Smith 
in their book Sports Law:24
 
 
 "...an athlete's liability for tortious injury to another participant is based upon wilful, 
wanton, deliberate or recklessly inflicted harm, not simply negligence.  Whether they are 
athlete, coach or official, those who participate in any event have willingly submitted to 
the bodily contact or restrictions of liberty permitted by the rules of the game.  Participants 
have not legal recourse for injuries which are a normal and inherent risk of the game.  To 
recover for injuries, a participant must typically allege and prove that the other athlete's 
conduct was either deliberate, wilful and wanton or a reckless disregard for the safety of 
other player..." 
 
In Rootes v Shelton the High Court pronounced the view that participants may be held to have 
accepted risks which are inherent in that particular sport they choose to play and the High Court further 
stated that this does not eliminate all duty of care of the one participant to the other.  The duty will be 
dependent upon the circumstances of the case and one of the circumstances will likely be constituted 
by the rules of that particular sport.  It was agreed between Justice Mctiernan and Chief Justice 
Barwick that an inherent risk in the particular sport which effectively caused injury to the participant 
would not give rise to an action.  If the cause of injury is found not to be an inherent risk of that 
particular sport, a breach of duty will likely arise and an action in negligence may follow.  This would 
appear not to be the case in America.  In America, a participant would be required to be wilfully and 
deliberately reckless in inflicting harm upon his opponent, and not simply be answerable in an action 
in negligence by breaching a duty of care which is outside the realms of an inherent risk as in Rootes v 
Shelton. 
 
The American position appears to allow for negligence to be incorporated in the inherent risk factor 
annunciated by the High Court in Rootes v Shelton. 
 
2.2.3 The English Position 
                                                     
24  Sports Law (1986) by Schubert, Smith at page 251. 
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The approach adopted by the English courts was similar to that illustrated in the reference above.  The 
leading case in the area for many years was the decision of the English Court of Appeal of Wooldridge 
v Sumner.25
 
  That case involved an experienced horseman who was taking part in a competition for 
heavy weight hunters at a horse show.  During the course of the competition he galloped his horse too 
fast and failed to take a corner properly whereby the horse left the course and ultimately knocked down 
and seriously injured a spectator.  The spectator sued the horseman for negligence. 
By a majority of two to one the Court of Appeal held that the horseman was not liable and Lord Justice 
Diplock expressed the following view: 
 
 "...a person attending a game or competition takes the risk of any damage caused to him by 
any act of a participant done in the course of and for the purposes of the game or 
competition notwithstanding that such act may involve any error or judgment or a lapse of 
skill unless a reckless disregard for the spectator's safety..."26
 
 
2.2.4 The Australian Position 
 
The position appears to be stated in Fraser v Johnston.27
 
  The facts of that case have been stated 
above.  On behalf of the defendant, the submissions put forward in Fraser v Johnson were made 
urging an acceptance of the American approach of recklessness to these situations an of an acceptance 
of the approach revealed in the English Court of Appeal decision of Wooldridge v Sumner. 
These submissions were rejected both by the trial judge and by the Court of Appeal in New South 
Wales.  The essence of the Court of Appeal's reasoning is found in the leading judgement delivered by 
Justice Priestly.  Those reasons are in these terms: 
 
 "...in the present case, in my opinion, the trend of development in regard to negligence, 
indicated by what Justice Kitto said in Rootes v Shelton and becoming progressively clear 
in later decisions of the High Court culminating for present purposes in Australian 
Safeway Stores Pty Ltd v Zaluzuna requires that this Court to approach all negligence 
cases on the basis of what the Master of the Rolls in Condon v Bassi referred to as the 
generalised duty of care, without seeking to formulate precise and different duties of care 
for different categories of relationship between plaintiff and defendant.  On that approach, 
in my respectful opinion, in the present case the test became that of the reasonable man 
                                                     
25  Wooldridge v Sumner (1963) 2 Q.B. - page 43. 
26  Fraser v Johnson Supra at 80-248. 
27  Ibid at page 68 and 243-68. 
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riding as a licensed jockey in a horse race is correct.  That the single standard of care 
remains, but it shapes what the reasonably response of the man in the particular situation 
would be." 
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Now it would seem clear that in Australia that the American approach is not applicable, that is to say it 
is not part of the law of Australia, in a high risk competitive sport, where a participant will only be 
liable for an injury should he cause to a co-participant an act done so recklessly and deliberately. 
 
The liability of the professional sportsman is to be judged by the generalised duty of care by 
ascertaining whether his conduct was reasonable in all the circumstances. 
 
Whether that conduct was reasonable will depend on a variety of circumstances including: 
 
1. the nature of the sporting activity being engaged in; 
2. the rules, especially the safety rules, applicable in the particular sport; 
3. the extent to which the players' conduct departs from what is typical, usual or expected in the 
game; and 
4. the circumstances in which the conduct occurred. 
 
Essentially, there are no special dispensations for sportsperson.  Sportsperson's conduct will be judged 
according to the same standards as a factory worker, the occupier of a premise or a taxi driver, ie. any 
other person in society. 
 
2.3 LIABILITY OF THE SPORTING CLUB 
 
The player will generally be civilly liable for a deliberate or negligent act inflicting injury to an 
opponent.  A matter for concern to sporting administrators and club officials is the extent to which 
sporting clubs may also be held liable for the player's actions. 
 
The question is, will the club be vicariously liable for a sportsman's actions? 
 
A club may be liable for the tortious conduct of its player in conformity with the common law 
principles relating to vicarious liability. 
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The best example of this is where the Canterbury Bankstown Rugby League Football Club was held 
liable for one of its Rugby League players for a deliberate assault.  That matter was heard in the case of 
Rogers v Bugden did.28
 
 
In a sporting situation, the professional club has deeper pockets than its individual players.  Damages 
verdicts can amount to hundreds of thousands of dollars and players simply do not have that sort of 
financial resource where the Rugby League club in Rogers v Bugden did. 
 
The ramifications for the club can be great especially if it is not insured against such exposure to suit. 
 
The general test for vicarious liability is, a master will not be responsible for a wrongful act done by 
his servant, unless that act is done in the course of his employment.29
 
 
It was established in Buckley v Tutty that rugby league players participating in the New South Wales 
rugby league football competition were in a master/servant relationship.  The rugby league players 
were paid for their service to the football club. 
 
A person is not liable for the wrongful acts of an independent contractor unless he has expressly 
authorised those wrongful acts.30
 
 
Where a professional sportsperson is employed and paid for his service by an organisation such as a 
rugby league football club, it will generally follow that a master/servant relationship exists.  Ingenious 
club administrators may well think the problems of vicarious liability can be overcome by turning the 
players into independent contractors.  This might be possible and it may well overcome the risk of 
vicarious liability. 
 
At this point in time, it would appear that the professional sporting clubs can do little to protect their 
interests other than to obtain sufficient insurance.  Short of punching, head butting or eye gauging, 
where such acts are intentional, the club would likely be liable. 
 
A more difficult situation arises where a club employs a player who has a known propensity for violent 
or dangerous play.  There is authority to suggest that a club would be liable if another of its own 
players became injured as a result of the conduct of the dangerous player.31
                                                     
28  Stevens v Brodribb Sawmilling Company (1986) 160 C.L.R. - page 16 at page 29. 
  The grey area is whether a 
club, apart from the principles of vicarious liability, is liable where an opposing player is injured as a 
29  Buckley v Tutty (1971) 125 C.L.R. 353. 
30  Adamson v NSW RL (1991) unreported Full FC at page 36. 
31  Hudson v Ridge Manufacturing Company (1957) 2 Q.B. 348. 
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result of the conduct of the dangerous player.  By applying of the principals set out in Rootes v Shelton 
it can be seen that if the act which caused the injury was not an inherent risk of the game then it would 
appear that the club would be liable.  The end result would turn on the circumstances of the case and 
further whether it would have been reasonable for the club to foresee the belligerent player as more 
than just an inherent risk to other participants in the game. 
 
2.4 LIABILITY OF THE COACH/SUPERVISORS 
 
Coaches include any person who supervisors or teaches a sport.  The term sports supervisor covers a 
multitude of roles in the present day arena of sporting activities. 
 
There is usually two levels of supervision.  The first one being the teachers, the coaches, trainers, 
managers and medical advisers and the second level being the administrators or organisers and their 
committees.  Each of these persons may find themselves subject to litigation where a participant or 
spectator is injured at one of their sporting activities.  Liability may be based upon contract or 
negligence or both. 
 
When negligence is alleged against the supervisor, the injured participant or spectator must establish a 
relationship giving rise to a duty of care owed by the supervising coach and that the breach of that duty 
was causally connected to the injury.  The degree of care the supervisor or coach is expected to take 
will depend upon the particular situation in which the injury arises.  There are different levels of 
expertise which can be offered by a supervisor or coach. 
 
It follows that a person with no qualifications who volunteers services to an association could not be 
expected to satisfy the standard expected of an expert in the field unless that person purports or holds 
himself out to be something more than a volunteer.  Thus the standard of care required by the coach 
will not be determined until the full examination of all the facts of the case can be carried out with 
particular reference to that coach's role and his expertise. 
 
If a supervisor or coach is a paid employee, the club may be held to be vicariously liable for any breach 
of duty of their coach.  The principles of vicarious liability expounded in the cause of Rogers v Bugden 
referred to above will certainly apply in any master and servant relationship where the coach is 
employed by the club. 
 
It has been held that the duty of care owed by a teacher required only that he should take such 
measures as in all the circumstances were reasonable to prevent physical injury to the pupil.  This duty, 
not being one to ensure against injury, but to take reasonable care to prevent it. 
 
The supervisor is seen as a person of special competence and special competence entails a higher 
standard of care.  How much higher depends of the level of expertise.  The general rule is that the 
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supervisor will be held to have what is considered a reasonable level of proficiency among experts or 
specialists of the group in which the supervisor purports to be included.32
 
  Even the self-confessed 
"ignoramus" is not immune from liability because there would appear to be an irreducible minimum of 
skill, which any person who accepts a supervisory role must possess. 
In the High Court of Australia, it was established that there is a duty of care imposed on the school, 
over and above that owed by its teachers.  That duty was recognised in the recent decision of the 
Supreme Court of New South Wales in Watson v Haines.33
 
  The Plaintiff in this case was a fifteen 
year old school boy with a long thin neck who was playing hooker for his school's first grade rugby 
league team.  He suffered a fracture of the cervical spine resulting in quadriplegia when the two halves 
of the scrum engaged.  Evidence was led to establish that concern has arisen within the medical 
fraternity at the number of footballers sustaining spinal injury.  A medical expert, has let it be known 
to the Minister of Education and sent a clear message that a person with a long, thin neck should not 
play in the front or second row of the scrum.  The Minister was impressed with the presentation by the 
medical expert and asked a senior departmental officer who was present during the showing of the 
audio-visuals to arrange for distribution of the kits to schools.  Due to the large number of kits needed 
to cover every school in New South Wales, the officer decided to send a smaller number of kits to 
education centres where schools could borrow them if they wished.  A leaflet referring to the existence 
of the kits was forwarded to schools, but no mention was made of the important message contained in 
the kit.  It appeared at the trial that not one of the kits had been borrowed.  The message had 
completely failed to reach teachers and on this basis, the trial judge held that the plaintiff's teachers did 
know and could not reasonably have known that it was unsafe to play boys with long, thin necks in the 
front or second row.  The State therefore breached its duty of care in failing to take appropriate action 
to ensure that the teachers involved knew of the situation.  His Honour assessed damages to the fifteen 
year old boy in excess of $2,000,000.00. 
A coach will be exposed to liability if the risks inherent in the relevant activity are not made known to 
the participant.  A coach who allows an activity to be undertaken without adequate preparation will 
place himself in a vulnerable position.  A coach who teaches or encourages skills or manoeuvres 
involving danger to opposing players may attract liability if one of those players is injured because of 
such a manoeuvre, by a member of the coach's team.  The rule extends to other forms of harm, 
including use of medication and drugs.34
 
 
Other areas that a coach may find himself liable are the suitability of facilities and equipment which 
must be appropriate for the particular activities and their participants, the adequacy of supervisory 
                                                     
32  The Wagon Mound (No.2) (1967) 1 A.C. - page 617. 
33  Watson v Haines (1987) ATR 68553. 
34  O'Brien v Mitchell College of Advanced Education (1985) NSW Supreme Court, unreported. 
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systems, a coach's response to emergencies, and the knowledge the coach has of his participants.  The 
coach should be aware of the background and potential to injury of any weakness or risk of 
aggravation of existing injuries to any participant.  There is no universal measure.  The tests are 
tempered to the particular circumstances.  Thus it will be more difficulty to discharge the duty where 
the relevant sport is very hazardous.  Furthermore, stricter requirements will be imposed where young 
children or disabled athletes are supervised. 
 
Even if a coach or teacher may be taken to have a prima facie duty of care, the proximity test in 
negligence must still be satisfied in relation to the circumstances of an injury.  The school supervision 
cases quite often raise issues of this kind.  Geyer v Downs35
 
 involved determining whether there was a 
supervisory responsibility for a child injured in a playground outside the hours when supervision was 
officially provided.  The High Court focused on identifying the scope of a duty and was influenced by 
the practices actually followed in that school. 
A further question arises whether the case is exposed to an action relating to negligence by advice or 
actions by himself causing the economic loss to an athlete.  This scope is much narrower than for 
injury.  The coach's vulnerability in this respect is taken very seriously in the United States as there, 
player contracts include exclusion clauses which indemnify coaches.36
 
 
3. INSURANCE 
 
The area of insurance can often be a confusing one.  When the party requiring insurance seeks out a 
policy and later claims on that policy, often it is the case that the initial cover sought does not 
compensate the claimant fully.  Some of these reasons may be that the policy includes exclusions 
under certain circumstances, for example, where the capacity of the club under the policy may only 
state that 500 people can be in the clubhouse at any one time.  It may follow that the claimant may 
make a claim on the policy, due to property damage, and would find that its claim be excluded because 
it breached the term of the policy.  Similarly, sporting clubs are often confused when it comes to 
insurance and many times they pay premiums for cover which does not cover them for all their risks. 
 
It is important that players, their coaches and their clubs be made aware of the potential risks they face 
beyond those normally associated with their particular sport.  Participants need to be well informed of 
their liabilities and where necessary take appropriate precautions to protect themselves.  Risk 
management must begin with knowledge followed up with prevention.  Insurance will play a very 
significant role in sport in the 1990's. 
                                                     
35  Geyer v Downs (1977) 138 C.L.R. - page 91. 
36  The Effect of an Exclusion Clause May not be Beyond Doubt at Australian Law, Mutual Life and Citizens Assurance 
Company v Eveatt (1970) 122F C.L.R. 628; also Darlington Futures Limited v Delco Australia Pty Ltd (1987) 61 A.L.R.R. 
page 76 (specific exclusion clause in contract given effect). 
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There are many types of insurance such as personal liability, fire, income protection, personal accident, 
workers' compensation, burglary however the most important forms of policy are those which insure 
against public liability and public risk. 
 
The principles of negligence, vicarious liability and occupier's liability are important considerations for 
sporting clubs and associations.  Awards of damages arising from negligence can cripple any club who 
has the misfortune to pay such a claim and any committee would be acting prudently, to say the least, 
in that they must take out liability insurance.  This will provide indemnity for these claims and pay all 
expenses including legal costs incurred in any settlement.  Such a policy should be specifically written 
for that club and that it is meant to indemnify the association or club itself, its members and 
employees. 
 
A further point for consideration is that where the club has sponsors, they should be named in the 
policy for their respective rights and interests which are warranted but not insured.  Most importantly, 
the club must decide how much is the amount of cover they require.  In today's market the figure in the 
vicinity of five million dollars would be sensible.  One only has to look at the decisions in Watson v 
Haines where the fifteen year old school boy injured in the rugby league match was awarded two 
million dollars.  Queensland Rugby Union provides for public liability cover of five million dollars 
arising from any single accident.  The Q.R.U. policy covers against the risk of bodily injury, disease, 
damage to property, products liability and liability for treatment. 
 
3.1 PRACTICAL CONSIDERATIONS 
 
The first step in the process of deciding on how much cover and what type of cover is to decide the 
amount of risk the sporting participants are exposed to.  Sport managers, including club directors 
looking for insurance should look at the risk from a financial and legal perspective. 
 
The next step is to assess the risk.  By assessing the risk, the applicant for insurance should look at 
areas of injury treatment procedures, whether the organisation has an infectious disease policy, for 
example, on AIDS, and whether all equipment is safe and well maintained.  The area of risk 
assessment should be carried out under the headings of who may be liable in that the risk may be of 
direct concern to either the administrators, coaches, trainers or the players themselves.  Even the 
umpires should be listed as a separate category, as failure to stop a sporting event may be adverse and 
life threatening, as in 1983 one hockey player died and 21 were injured when lightening struck a 
ground during a match which was continued in a thunder storm.  Once the applicant has identified the 
risk and assessed the priority of those risks, one should then take steps to reduce the risk factors.  One 
should look at early identification of future problem areas.  Such areas include pregnancy sport, 
compulsory drug testing, compulsory testing for infectious diseases and those implications of a 
positive result, compulsory immunisation against infectious diseases, discrimination legislation, crowd 
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control and liability for injuries and property damage.  The experiences in Europe have demonstrated 
the capacity for sporting crowds to cause enormous damage to property and to each other.  The 
Hillsborough soccer riots have left many victims. 
 
These included police officers charged with criminal negligence and a number of nervous shock legal 
actions brought by relatives who saw the deaths of family members on live television and then saw the 
incident repeated over and over several days.  So, what type of insurance are available? 
 
3.2 TYPES OF INSURANCE 
 
3.2.1 Public Liability Insurance 
 
This provides the club and its members with indemnity against its legal liability to pay damages for 
accidental injury and accidental damage to property.  Public liability provides protection from claims 
where the club, or one of its members, has been negligent and their act or omission has caused an 
injury to a member of the public or that person's property. 
 
3.2.2 Workers' Compensation 
 
If a club employs someone, even on a casual basis, it is required to have workers' compensation cover. 
 This covers the expenses such as loss of wages and medical bills if the person is injured at work.  
Professional sports people can be subject to workers' compensation laws, which vary from state to 
state.  Volunteer workers are not employees and need to be covered under an insurance policy for 
volunteer workers. 
 
4. DRUGS IN SPORT 
 
On the 17th February, 1991 the Australian Sports Drug Agency Act 1990 (Commonwealth) and the 
Australian Sports Drug Agency Regulations 1991 (Commonwealth) came into existence.  The 
legislation includes provisions prescribing for the collection, the security and testing procedures for 
samples to be taken from sports participants by the agency.  The aim of the agency is to eradicate any 
use of drugs in sport.  The Government has established the agency to test and monitor professional and 
amateur sportspersons as well as those in receipt of various forms of Commonwealth assistance. 
 
During the 1980's, the Federal Government established the Australian Sports Commission, which 
incorporated an analytical laboratory for drug testing.  The laboratory conducts the analysis for 
prohibited drugs and is now under the supervision of the Australian Sports Drug Agency, via the 1991 
enactment above.  The Australian Sports Commission is the major Federal Government funding 
agency with an annual budget of more than 60 million dollars. 
 
 P.O.N.C. Working Paper No.38 - QUT 
 
 21 
The Australian Sports Drug Agency oversees collecting of samples from sports participants and 
arranges for the testing of those samples under practices adopted from the International Olympic 
Committee.  The Agency has further roles, in that they implement education programs to make the 
sporting and general community aware of the dangers of using doping agents in sport  It is an objective 
of the Federal Government, via the above legislation and sporting bodies to implement an equitable 
system to eradicate the use of drugs in sport. 
 
The Drug Agency must conduct an internal review of all positive test results, to ensure that sample 
collection and testing procedures have been strictly adhered to and that no competitor's name is 
unfairly entered on the register.  The register is a list kept by the Drug Agency of athletes who return a 
positive sample and are banned either for the two (2) year period as a first offence or a life ban will be 
incurred for a second offence.  A competitor has a right to seek review of the agency's decision to ban 
an athlete under the provisions of the Administrative Appeals Tribunal Act 1975.  Should the Tribunal 
uphold the competitor's appeal, the Agency will be required to remove the competitor's name from the 
register.  The Agency must further notify all relevant sporting organisations of the removal of the 
competitor's name.  Martin Vinnicombe brought an action against the Australian Professional Cycling 
Council and the Australian Sports Commission after he was given an initial ban of two (2) years for a 
first offence of returning a positive result to the anabolic steroids Steanozolol.  Vinnicombe's name 
had been entered on the register of defaulting competitors kept by the Australian Sport Drug Agency 
under Section 11 of that 
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Act and as the matter was settled out of Court, Vinnicombe's name was removed from the register. 
 
4.1 THE LEGAL STATUS OF PERFORMANCE ENHANCING DRUGS 
 
Illegality in relation to drugs relates to what the person charged with, the relative offence has done in 
relation to the drug.  The person needs to have done an act which may act from importation, through 
trafficking and supply, to possession and use. 
 
The International Olympic Committee Charter includes a list of drugs which have been adopted under 
Australian Legislation as prohibited imports.  Any attempts to import any of these drugs as set out in 
the Legislation may contravene Section 229(B) of the Customs Act 1901 (Commonwealth). 
 
It is important for sporting administrators to understand that the supply, possession and use of most 
performance enhancing substances by competitors and the quantity of those substances in the 
possession of competitors or officials may constitute criminal offences by those people.  Duplicity in 
crime can be involved in being "knowingly concerned" in the commission of an offence by another, by 
aiding, abetting, counselling or procuring an offence, or by having a common purpose in the 
commission of a crime.  In all cases, turning a blind eye, to drug use in sporting organisations may 
reach such a level that the conduct becomes sanctioned or even encouraged by the club.37
 
 
The standard list of performance enhancing drugs used by sporting organisations in Australia is the list 
adopted from the International Olympic Committee's List of Drugs.38
 
 
It is this list which is incorporated into the Australian Sports Drug Agency Act 1991.  The Agency has 
the mandate to test a confined class of competitors who have some nexus to Australian selection or 
Commonwealth funding.  It is a misconception that the Agency represents the law relating to the use 
of performance enhancing drugs in Australia, which must be observed by all Australian sporting 
organisations.  The Drug Agency is only a body that can make declarations and as such has no powers 
of law enforcement in this country.  Actually, the action which the Agency takes in relation to a 
competitor is a declaration, and it has no prohibitive effect or legal sanction attaching to it.  While 
most private sporting bodies will have no difficulty in introducing regulations prohibiting those 
performance enhancing drugs which are clearly dangerous to health, or are addictive, some of these 
drugs on the list may cause policy and legal difficulties.  In this category of drugs, we have caffeine, 
where concentration is an issue, cocaine, alcohol and certain anaesthetics.  The I.O.C. list of drugs 
prohibits caffeine in a certain dosage and cocaine under the heading stimulants.  Alcohol and local 
anaesthetics are categorised amongst drugs subject to certain restrictions. 
                                                     
37  A husband who stands by while his wife drowns their children is guilty of abetting the homicide.  R v Russell (1933) 
V.L.R. page 59.  The relationship of club official to competitor could by such a relationship of duty. 
38  I.O.C. Charter, Annex 2, 1990. 
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4.2 HOW DOES THE TEST WORK? 
 
Under the legislation, drug testing can take place at any event or at any other time usually referred to as 
at a competition testing.  Officers involved in any part of the testing process must declare any conflict 
of interest.  An individual selected for a test can be notified by phone or pre-paid registered mail 
advising that the competitor is to undergo a test and the notification must state where and when the test 
is to take place.  The time and place in the notification must, at all times, be reasonable.  The test must 
be completed within 24 hours of notification.  The identity of a competitor selected for a test cannot be 
disclosed to the public. 
 
The selected competitor receives and is requested to sign a notification form acknowledging his 
selection to take the test.  The competitor further receives information of his entitlements which 
include consequences of failing to undergo the test and the procedures that will be followed during the 
sampling and the testing process.  It also provides for the consequences of returning a positive test. 
 
The test is carried out by an official known as a chaperone who accompanies the competitor to the 
drug control waiting room after the competitor has reported to the official.  The competitor is provided 
with sealed drinks if required.  The competitor is entitled to have a representative present during the 
testing.  When the competitor is ready to provide a urine sample, the competitor is asked to select a 
vacuum sealed container and the official directly observes the competitor passing the urine sample into 
the container.  The competitor is required to supply 80 millilitres and the competitor is the only person 
who handles the sample of the urine.  The competitor then selects a security transit container.  He then 
checks and opens the security seals and then pours the urine sample into the bottles, put at least 60 
millilitres in bottle a and resealing the kit with the new security seals.  The drug control official records 
the sample and the seal numbers on the drug testing form and the sample is sent to the laboratory for 
the test. 
 
Any athlete in Queensland who receives commonwealth assistance through the Queensland Academy 
of Sport will need to sign the Athlete's Scholarship Agreement.  Clause 4.1 of the Agreement lists the 
obligations of the athlete and the last obligation is that the athlete is required to provide a sample of 
body fluid for analysis by the Australian Sports Drug Agency, at their request. 
 
The Agency has only a prohibitive effect and can do little other than register or declare the results of 
testing.  Competitors cannot be compelled to provide samples for testing by their sporting 
organisation.  This can only take place with their consent.  Failure to obtain such consent will 
constitute assault and leave the individual at risk of legal action.  Assault arises where a person 
intentionally creates in another person an apprehension of imminent harmful or offensive contact.39
                                                     
39  Brady v Schatzel (1911) ST.R.QD - page 206. 
 
 P.O.N.C. Working Paper No.38 - QUT 
 
 24 
 
In the circumstances of drug testing, and the requirements in some cases to disrobe, it is not difficult to 
see that an apprehension of fear quite easily arise in a competitor.  This underlines the importance of 
proper explanations of the process of testing and its consequences of returning a positive result or 
failing to supply a sample before any drug testing commences.  This issue cannot be stressed enough to 
protect the procedures of the sporting organisations.  Plainly, it is not permissible to confine a person 
against their will to give a sample of their urine or their blood.  This conduct is also an assault and 
involves a deprivation of liberty.40
 
  Furthermore, the civil tort of trespass against the person may allow 
a claim by a competitor against the sporting organisation and those involved in the drug testing 
procedure for damages.  Touching without consent is sufficient.  Although a person cannot be 
compelled to give a sample for the purposes of drug testing, that does not preclude the regulations of 
the sporting organisation from defining an offence for refusal to provide such a sample.  It is 
reasonable for sporting organisations as a matter of public policy to implement drug testing programs.  
This objective would be estopped by competitors who simple refuse to comply with a request to 
provide a sample. 
A sample will be a vital piece of evidence and cannot be stressed enough that the sporting organisation 
must give the competitor who is about to be tested advanced warning, preferably in writing, of the 
procedures to be employed and the exposure to disciplinary action if that competitor returns a positive 
test.  Obviously, it would be to the sporting organisation's advantage to have some type of player 
contract which incorporates clauses specifically defining each party's responsibility under the testing 
procedure.  The party seeking the athlete's consent for future tests must be careful to avoid the 
possibility that the consent is not given freely and willingly, and that there is no duress. 
 
4.3 APPEALS 
 
If a competitor is dissatisfied with a decision of the drug agency, application may be made to the 
Administrative Appeals Tribunal for review of the decision.  The A.A.T. may either affirm or set aside 
the decision of the Agency.  A decision of a sporting body which will restrict the freedom of a 
competitor to compete is a disciplinary action and attracts the rules of natural justice and requires a 
right to be heard by a unbiased Tribunal.  Once the drug test is known, it is up to the sporting 
organisation to give the competitor the opportunity to be heard before any disciplinary action is taken. 
 
It follows, that given the importance of an individual's economic situation regarding their sporting 
career and the movement of the law towards safe-guarding the interests of competitors when 
disciplinary action is perceived as unfair by those competitors, sporting bodies should embrace the 
rules of natural justice, rather than reject them.  This principal could be embodied in clauses in player 
                                                     
40  Bunning v Cross (1978) 141 C.L.R. - page 54.  In some cases, evidence obtained illegally is inadmissible in criminal 
proceedings. 
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contracts.  Those clauses may be able to announce the player's responsibilities with respect to the use 
of drugs in sport and such action may assist to turn the tide of the industry's projection of a flow of 
decisions that may be set aside in an appeal process. 
 
The courts have not yet ruled on how fast actions should be taken and whether temporary suspension 
pending an appeal hearing are contrary to the rules of natural justice where the temporary suspension 
period may cause economic loss, not only to the competitor but to other interested parties.  It may be 
prudent at this point to suggest the use of alternate dispute resolutions which is an efficient process of 
settling disputes.  In this way, temporary suspension periods can be kept to a minimum length.  If there 
is to be interlocutory action, the competitor's position must be protected to ensure that no 
determination of the substantive issues are made privately or to the public at large which may cause 
damage. 
 
It is not a requirement for a competitor to have legal representation before a disciplinary tribunal but if 
the sporting organisation is represented by legal counsel and the competitor is not, legal representation 
for the competitor may be a requirement to preserve fairness.  Clearly, the criminal standard does not 
apply to hearings before the disciplinary tribunals of privately constituted sporting organisations.41  
The rules of natural justice require a standard of satisfaction which may be greater or less than the civil 
standard.  This may depend on the seriousness of the alleged offence and its implications for the 
alleged offender.  The reasons for the considerable leeway which is given to sporting tribunals is the 
general principal that private organisations should be free to handle their affairs according to their own 
standards and without undue intervention by the courts, although the concept of fairness remains 
paramount.42
 
 
Finally, there are two aspects which should be brought to the attention of all sporting administrators.43
 
 
 Firstly, that there is not a natural justice obligation to give reasons for a disciplinary decision although, 
in livelihood cases where restraint of trade issues may arise, the failure to give reasons may suggest 
that the action taken against the competitor may be unreasonable.  Therefore, the writer believes that 
good management suggests that reasons should be given, even if only a condensed summary format. 
Second is the issue of rights of further appeal.  As a matter of natural justice a further appeal within the 
sporting organisation itself is not legally necessary.44
                                                     
41  Clyne v The New South Wales Bar Association (1960) 104 C.L.R. 186.  A barrister brought before a disciplinary tribunal 
was answerable under the cival standard of the balance or probabilities.  Similarly, the same standard will apply to 
disciplinary tribunals of sporting organisations. 
 
42  Bhandari v Advocats Committee (1956) 3 ALL.E.R. - page 742. 
43  Public Service Board of NSW v Osmond (1986) 159 C.L.R. - page 656. 
44  Although it should be noted that the failure to have an appeal mechanism is sometimes disproved by courts giving rulings 
in restraint of trade cases. 
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5. ALTERNATIVE DISPUTE RESOLUTION 
 
Following his election as President of the International Olympic Committee in 1980 Juan Antonia 
Samaranch found himself involved in actions in the civil courts that had the capacity to bring the 
Olympic movement into potential disrepute. 
 
He decided that there had to be a better way and as a result, the 85th session of the International 
Olympic Committee held in Rome in 1982 upheld the idea of creating a court of arbitration, the 
jurisdiction of which would lie within the scope directly related with sport.  Legislation and 
regulations were drawn up and in 1983 the Court of Arbitration for Sport was constituted and took up 
its place in Lausanne, Switzerland. 
 
As we discussed in paragraph 1.4 above, the Australian Sports Commission was approached by other 
sporting bodies suggesting the possibility of establishing a mechanism to hear disputes in sport.  That 
lead had yet to be taken up although, the newly formed Australian New Zealand Sports Law 
Association has established a working group to consider this matter.  There have been many types of 
sporting disputes which have arisen in the past. 
 
Olympian Jane Flemming's threats to take Athletics Australia to Court over her initial non-selection in 
the 1990 Commonwealth Games team bound for Auckland created a lot of press coverage.  The 
dispute was settled out of court and she was admitted into the team, winning the gold medal in the 
heptathlon. 
 
Not every athlete has the financial resources to have their disputes heard before the courts as can most 
sporting bodies and both parties would probably freely admit a need to establish a more cost efficient 
and time saving tribunal to hear their sport disputes. 
 
Other examples where sporting disputes can arise are within the drug testing programs, and disputes of 
a commercial nature between sporting bodies and their sponsors.  The Indy car race on Queensland's 
Gold Coast saw problems arise with the Formula One Grand Prix body on the international circuit 
when the race was first proposed on the Gold Coast as it was a state based event. 
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It is for these reasons that the need for the quick resolution of sporting disputes needs to be satisfied 
cheaply and to allow the time period for these disputes to be resolved quickly to allow athletes to 
perform at their best. 
 
LEADR, which stands for Lawyers Engaged in Alternative Dispute Resolution was formed in 1989 to 
promote the use of alternative dispute resolutions by lawyers, to train lawyers in alternative dispute 
resolution processes and to promote lawyers as dispute resolvers.  The Australian Commercial Dispute 
Centre in Sydney is a similar type of organisation in that it promotes the resolution of disputes by non-
traditional means. 
 
It is interesting to note that the judge in the Federal Court decision of Martin Vinnicombe suggested to 
the parties involved that they seek the involvement of a mediator rather than have a protracted court 
hearing.  That matter did settle out of court. 
 
5.1 A POSSIBLE MODEL 
 
It was suggested by a keynote speaker at the recent Australian New Zealand Sports Law Association 
Conference in 1992 in Sydney of a proposal to set up a sport dispute resolution tribunal.  The keynote 
speaker suggested that key players in Australian sport, being the Australian Olympic Committee and 
the Australian Commonwealth Games Association, together with the ANZSLA set up a small working 
party to draw up the guidelines for an independent disputes tribunal.  It would be a sound 
administrative move to incorporate these main sport governing bodies together with experienced sport 
administrators and sport lawyers to set up such a tribunal.  Its future is yet to be decided, but there 
would appear a fundamental decision would have to be made as to whether to limit the disputes to 
national and state disputes or to open up the tribunal to hearing cases right down to club level.  There 
would be a risk that the tribunal may be inundated with foolish disputes down to and including cases 
of athletes disgruntled over selection decisions.  It may be the case that the tribunal should follow the 
format set up by the Federal Court and the Queensland Planning and Environment Court where such a 
tribunal would have directions hearings.  There may be benefits in having both parties present written 
submissions prior to any formal hearing.  After the written submissions are canvassed, a directions 
hearing could be provided for the parties to guide them to the next step of mediation.  Further 
consideration needs to be given to whether the parties should have legal representation.  A policy on 
this matter would need to be adopted although the writer believes the presence of legal representatives 
would only assist parties being confident that all avenues have thoroughly been pursued.  The law 
society needs to open up new avenues of work as the law schools throughout the country are now 
inundated with students, equal in numbers to the numbers working as lawyers in Australia today. 
 
6. CONCLUSION 
 
The situation of the increase in numbers of serious sporting disputes over recent years is unlikely to 
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alter.  In fact, the writer believes that the incidence of sporting disputes and the amount of money 
involved will increase. 
 
The time costs and legal costs of court action can simply not play a positive role in the growth of 
Australian sport.  An independent tribunal endorsed by all the key sporting bodies in Australia could 
play a significant role in minimising the pain and financial costs which litigated sport disputes attract.  
Alternative Dispute Resolution is an efficient and cost effective method of resolving any disputes.  The 
costs of employing the use of a mediator under the alternative dispute resolution process, is 
approximately $400.00 for a four hour conference.  At this conference, the parties are brought before 
the mediator with an objective at settling the matter.  Sport is becoming more commercial, more 
professional and more technological.  There are far more contracts in place than ever before between 
all the players, including administrators, promoters, clubs and commercial interests.  This is definitely 
a problem that needs to be rectified to allow athletes to compete on the world stage and perform at 
their best. 
 
6.1 SUMMARY OF LIABILITY OF PARTICIPANTS AND THEIR CLUBS 
 
The participant in a professional team sport will almost certainly be held liable in respect of any 
deliberately or recklessly inflicted injury for which he is responsible. 
 
Where the participant has not inflicted harm deliberately or recklessly he will remain liable to an 
opponent injured as a result of his careless conduct if that careless conduct was not such a frequent and 
typical occurrence in that particular sport as to enable the finding that such conduct was inherent risk 
in that particular sport to which the injured participant has assented. 
 
The professional club for which a player plays and is paid will generally be regarded as his employer 
with the consequence that the principles of vicarious liability are attracted. 
 
The club will be vicariously liable for the conduct of its players where a player inflicts injury, 
negligently, during the course of a game or that the injury has been deliberately inflicted by conduct 
which, although not authorised by the club, is of such a nature that it can be seen an unauthorised or 
wrongful mode of doing something authorised, for example a head high tackle or a trip. 
 
The club will not be vicariously liable for conduct of its players if they are an independent contractor 
rather than an employee. 
 
6.2 SUMMARY ON INSURANCE 
 
All sporting participants run the risk of injury and disability.  Individuals involved in amateur sports 
cannot risk long periods away from their full time employment.  In today's economic environment, few 
 P.O.N.C. Working Paper No.38 - QUT 
 
 29 
people can afford to lose several weeks' wages and meet unplanned hospital/medical bills.  There are 
sports insurance policies today, which cover the following:- 
 
1. 24 hour telephone legal advisory service for members; 
2. non-medicare expenses, such as physiotherapy and dental; 
3. 75% average weekly earning for 104 weeks; 
4. student allowance up to 52 weeks; 
5. parents inconvenience allowance; and 
6. household allowance up to 52 weeks. 
 
Many innocent individuals are forced to defend actions which are usually settled or resolved without 
their liability being decided.  Members need access to legal help and professional management when 
the problem arises and not only when they can afford that advice.  All lawyers know, even when you 
win, you can still lose financially.  Prevention through professional sport management will always be 
the most appropriate course of action and insurance must be included as a necessary element in any 
scheme which is to be a successful professional management in the 1990's in Australia. 
 
Sport and law are two essential elements of the social fabric of Australia.  Law  is part of the serious 
side of life, a side we endeavour to escape through pursuits such as sport.  Legal intervention in 
sporting activities is often seen as fouling the purity of the sporting experience.  This project sought to 
bring to light the more important elements that will likely effect a sportsperson or a sports 
administrator while he endeavours to manage sport this decade. 
 
From the growth of sport litigation, management in sport must incorporate and ensure protection of the 
parties to enable them to do what they do best.  Prevention by education is certainly a more cost 
effective method to allow our athletes and sports managers not become hindered amongst the 
liabilities that evolve around the many legal relationships that have been discussed in this project. 
 
Where sporting decisions in the past remained on field, the Australian position is now clear in that 
sportspersons are to be treated under the same standards as the average person in our community.45
 
 
The amount of money available in the form of corporate sponsorships to successful athletes has 
seemingly increased over the past decade.  The pressure to use performance enhancing drugs on 
athletes is of concern to society, the result of which is the formation of the Australian Sports Drug 
Agency in 1991.  This is a positive approach by the Federal Government in that it allows for 
regulations to be set in place enabling the sports organisations to monitor and correct any inequities 
that may arise in competition. 
                                                     
45  Fraser v Johnson Supra at 80-248. 
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